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Mr Jeremy Wates,

Secretary to the Aarhus Convention,

United Nations Economic Commission for Europe,

Environment and Human Settlement Division,

Room 332, Palais de Nations,

CH-1211 Geneva 10,

Switzerland

16th July 2009
Dear Mr Wates,

Re:  ACCC/C/2008/23 (Mr Morgan) (Complaint 23), ACCC/C/2008/27 (Cultra Residents’ Association) (Complaint 27) and ACCC/C/2008/33 (James Thornton et al) (Complaint 33)

We write to draw the Compliance Committee’s attention to the judgment of the European Court of Justice in Case C-427/07, Commission v Ireland, of today’s date.

This Case concerns, inter alia, Article 10a of Directive 85/337/EEC (inserted by Article 3(7) of Directive 2003/35), and Article 15a of Directive 96/61/EEC (inserted by Article 4(4) of Directive 2003/35), which cover Environmental Impact Assessment (EIA) and Integrated Pollution Prevention and Control (IPPC) respectively.  

These provisions require EU Member States to ensure that, in accordance with the relevant national legal system, members of the public concerned have access to a review procedure before a court of law or another independent and impartial body established by law to challenge the substantive or procedural legality of decisions, acts or omissions subject to the public participation provisions of these Directives.  Any such procedures shall be fair, equitable, timely and not prohibitively expensive.
The Committee may wish to note that the Court has held that judicial discretion cannot be regarded as valid implementation of the obligations arising from these Directives.  We cut and paste the relevant paragraphs of the judgment below and attach the full judgment of the Court to this letter:

92.  As regards the fourth argument concerning the costs of proceedings, it is clear from Article 10a of Directive 85/337, inserted by Article 3(7) of Directive 2003/35, and Article 15a of Directive 96/61, inserted by Article 4(4) of Directive 2003/35, that the procedures established in the context of those provisions must not be prohibitively expensive. That covers only the costs arising from participation in such procedures. Such a condition does not prevent the courts from making an order for costs provided that the amount of those costs complies with that requirement.

93. Although it is common ground that the Irish courts may decline to order an unsuccessful party to pay the costs and can, in addition, order expenditure incurred by the unsuccessful party to be borne by the other party, that is merely a discretionary practice on the part of the courts.

94. That mere practice which cannot, by definition, be certain, in the light of the requirements laid down by the settled case-law of the Court, cited in paragraphs 54 and 55 of this judgment, cannot be regarded as valid implementation of the obligations arising from Article 10a of Directive 85/337, inserted by Article 3(7) of Directive 2003/35, and Article 15a of Directive 96/61, inserted by Article 4(4) of Directive 2003/35. 

95. The fourth argument is thus well founded.

In its Amicus intervention, CAJE highlighted that the UK is also currently subject to infraction proceedings by the European Commission in respect of these same provisions as a result of a complaint submitted by CAJE in 2005 (Annex P to our Amicus intervention).  

In the light of the ECJ’s judgment in Case C-427/07, it is possible that those proceedings will move to the next stage (Reasoned Opinion).  The Committee may wish to bear this judgment in mind when considering the three complaints in relation to the UK before it.
Please do not hesitate to contact me should you require any further information.
Yours sincerely,
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Carol Hatton

Solicitor

WWF-UK (on behalf of CAJE)

Encs.
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